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WOMEN AND CONSENT 

CAROLE PA TEMA N 
57I University of Sydney 

HE HISTORY OF MODERN CONSENT THEORY over the 
last three centuries largely consists of attempts by theorists to suppress 
the radical and subversive implications of their own arguments. More 
recently, writers on consent have been assisted in this endeavor by the 
contemporary consensus that women, and the relationship between 
the sexes, are of no special relevance to political theory. Yet an exami- 
nation of the question of women and consent highlights all the problems 
that generations of consent theorists have tried to avoid. 

Contemporary consent theory has no room for two fundamental 
questions: first, why consent is of central importance to liberal theory 
and practice; second, how far theory and practice coincide, and whether 
genuine consent is possible within the institutions of the liberal demo- 
cratic state. Consent is usually discussed only in a narrowly conceived 
political context in the course of arguments about political obligation. 
Most consent theorists are content to accept the verdict that 

the idea of "consent" has survived . . . as a constituent element of democratic 
ideology: as a specification of an essential characteristic of democratic regimes 
which distinguish them from the non-democratic.' 

A UTHOR'S NOTE: My ideas on this subject were first presented to seminars in my 
own department and at the School of Political Science, University of New South Wales. 
An earlier version of the article was presented to the meeting of the Political Thought 
Conference, Oxford, 1979, and to a seminar at the Institute of Political Science, Uni- 
versity of Oslo. The basis of the present article was delivered at a seminar at the School 
of History, Philosophy, and Politics, Macquarie University. I am grateful to the par- 
ticipants in these discussions for their helpful comments and criticisms. I should like to 
thank John Kleinigfor his comments and references and Jocelyn Scutt for providing me 
with copies of her papers on rape law. I owe special thanks to Ross Poolefor a discussion 
of the concluding paragraphs and to Jane Mansbridge for her detailed comments and 
criticisms of my conference paper. 
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The straightforward assertion that liberal democracies are based on 
consent avoids the "standard embarrassment" that occurs when theo- 
rists attempt to show how and when citizens perform this act.2 This 
assertion also avoids the question of who consents, and therefore 
glosses over the ambiguity, inherent in consent theory from its be- 
ginnings, about which individuals or groups are capable of consenting 
and so count as full members of the political order. However, em- 
barrassment is spared by reducing the concept of consent to meaning- 
lessness. Consent as ideology cannot be distinguished from habitual 
acquiescence, assent, silent dissent, submission, or even enforced 
submission. Unless refusal of consent or withdrawal of consent are 
real possibilities, we can no longer speak of "consent" in any genuine 
sense.3 

The relationship of consent in everyday life to the (postulated) 
consent of citizens to the liberal democratic state remains unexplored. 
Consent theorists fail to consider those areas of social life where consent 
is of practical importance to individuals, but the problems involved 
form part of the general difficulties and evasions of consent theory. 
Women are thus easily ignored, because consent in everyday life 
particularly concerns them. The most intimate relations of women 
with men are held to be governed by consent; women consent to 
marriage, and sexual intercourse without a woman's consent con- 
stitutes the criminal offense of rape. To begin to examine the unwritten 
history of women and consent brings the suppressed problems of 
consent theory to the surface. Women exemplify the individuals who 
consent theorists have declared are incapable of consenting. Yet, 
simultaneously, women have been presented as always consenting, 
and their explicit nonconsent has been treated as irrelevant or has 
been reinterpreted as "consent." 

It might be objected that today women have been granted equal 
citizenship with men in the liberal democracies, so any major diffi- 
culties about their consent must lie in the past. To show why this 
appearance of equality between men and women is misleading, it is 
necessary to return to the origins of modern consent theory. Consent 
theorists in the seventeenth and eighteenth centuries were clear why 
consent was so important both in the state and in the relationship 
between the sexes. The starting point of early social contract and 
consent theory was a specific conception of individuals as "naturally" 
free and equal, or as born free and equal to each other. The idea that 
individuals are "naturally" free and equal raises a fundamental, and 
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revolutionary, question about authority relationships of all kinds; 
how and why a free and equal individual can ever legitimately be 
governed by anyone else. Unlike philosophical anarchists, liberal 
and democratic theorists argue that this question can be satisfactorily 
answered. It is possible to find a justification for the exercise of au- 
thority, but there is only one acceptable justification: If their freedom 
and equality is to be preserved, free and equal individuals must volun- 
tarily commit themselves-for example, by consenting-to enter into 
such a relationship. Consent theory is thus a specific example of a 
broader voluntarist theory of society which argues that relationships 
of authority and obligation must be grounded in the voluntary acts 
or commitments of individuals. 

From the beginning, consent theorists have attempted to avoid the 
revolutionary implications of voluntarism. They have adopted two 
main strategies to neutralize the impact of their arguments: First, they 
have turned to hypothetical voluntarism;4 second, they have excluded 
certain individuals and social relationships from the scope of consent. 
The most familiar example of hypothetical voluntarism is Locke's 
notorious "tacit consent." Not only did Locke argue from a hypothetical 
social contract, but his "consent" is merely an inference from, or re- 
interpretation of, the existence of specific social practices and insti- 
tutions. Most contemporary discussions of consent are little more 
than modernized versions of Locke's claim that the consent of future 
generations (to the social contract made by their forefathers) can 
always be said to be given if individuals are going peacefully about 
their daily lives, even though there are "no Expressions of it at all."5 
The reinterpretation of certain actions as "consent" appears at its 
extreme in Hobbes's theory. His willingness to take individualism to 
its logical conclusion allowed him to argue that all authority relation- 
ships are based on consent, even between parent and infant. The 
parents' domination over a child derives not from procreation but from 
"Consent, either expressed, or by other sufficient arguments declared." 
For Hobbes, overwhelming power is sufficient argument, so that in 
the state of nature the infant's "consent" to its mother's rule can be 
assumed.6 Hobbes's concept of "consent" merely reinterprets the fact 
of power and submission; it makes no difference whether submission 
is voluntary or obtained through threats, even the threat of death. 
Because Hobbes argues that fear and liberty are compatible, "consent" 
has the same meaning whether it arises from submission in fear of a 
conqueror's sword, or in fear of exposure by a parent, or whether it is a 
consequence of the (hypothetical) social contract. 
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Hypothetical voluntarism avoids the "standard embarrassment" 
of arguing from actual consent, and the embarrassment is more se- 
curely circumvented if only some of the inhabitants of the state of nature 
or civil society are included in the category of "free and equal indi- 
viduals." Voluntarism presupposes that individuals are rational, that 
they have, or are able to develop, the moral and intellectual capacities 
necessary to enable free commitment to be given. "Free and equal 
individuals," to use Lockean terminology, own the property in their 
persons and their attributes, including their capacity to give consent. 
The individual is the "guardian of his own consent."7 However, the 
latter formulation should be read literally; the consent is his consent. 
Neither the classic contract theorists nor their successors incorporated 
women into their arguments on the same footing as men. Contract 
and consent theory developed partly as an attack on patriarchal theory, 
but it is necessary to emphasize the limited character of the attack on 
patriarchal claims that political authority had a "natural" basis in a 
father's procreative powers and that sons were "naturally" in subjection 
to their fathers. Contract theorists did not extend their criticism to the 
relationship between men and women, or more specifically, husbands 
and wives (who are also fathers and mothers). 

The state of nature is usually pictured as inhabited by patriarchal 
families.8 It was also widely argued that fathers of families entered the 
social contract, wives being "concluded by their Husbands."9 In Locke's 
conjectural history of the -state of nature, fathers become monarchs 
with the "scarce avoidable" and tacit consent of their adult sons. Locke 
does not mention mothers in this context, but his unspoken assumption 
is that the wife and mother also gives her "consent" to this transforma- 
tion of her husband. Indeed, such "consent" is part of the marriage 
contract, for Locke agreed with Filmer that a wife's subjection to her 
husband had "a Foundation in Nature," and that the will of a husband 
should "take place before that of his wife in all things of their common 
Concernment."10 However, this means that women are excluded from 
the status of "individual" that is basic to consent theory; if a wife's 
subjection to her husband has a "natural" foundation, she cannot also 
be seen as a "naturally" free and equal individual. Only if women are 
seen as "free and equal individuals" is their consent relevant at all. 

Even in the seventeenth century, marriage was seen as a contractual 
relationship." Today, a husband's authority is not merely taken for 
granted as "natural," but is said to be based on the consent of his wife; 
therefore, it can be objected, women are seen as capable of consent 
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in everyday life at least. This appearance of consent, whether three 
centuries ago or today, should not be taken-at face value. It obscures 
a fundamentally important question: Why should a free and equal 
female individual enter a contract that always places her in subjection 
and subordination to a male individual? Logically, two free and equal 
individuals should be expected to govern their families jointly. The 
past and present content of the marriage contract reveals the underlying 
assumption that women are not free and equal. Women are not "indi- 
viduals" who own the property they have in their persons and capacities, 
so the question of their "consent" to the authority of men never actually 
arises. Rather, their apparent "consent" to the authority of their hus- 
bands is only a formal recognition of their "natural" subordination. 
Having been under the authority of their father, they do not, like sons, 
enter a new status on maturity, but are "given away" by their father to 
another man to continue in their "natural" state of dependence and 
subjection. 

The implications of the convention that a wife must bow to the 
authority of and be economically dependent upon her husband, who 
is "head of the household," are obscured more thoroughly in the late 
twentieth century than in earlier times, because it is now firmly held 
that marriage can properly be based only on the consent of two indi- 
viduals. But this appearance of equality between two individuals 
cloaks the unequal status of husband and wife created through the 
marriage contract. In the 1980s, the authority of husbands can be 
explained only because the apparent "consent" of one "individual" 
is not consent at all. The contemporary significance of the contract 
theorists' reconciliation with patriarchalism has been hidden behind 
the liberal conviction that marriage is a matter of "individual" choice. 

Ironically, Rousseau, the only contract theorist who pursued the 
radical implications of the doctrine, is the most explicit about the 
reasons why women must be excluded from its scope. Rousseau 
accepted the patriarchal assertion that women were "naturally" sub- 
ordinate to men. He gives a full account of the contrasting "natural" 
characters of the sexes, a contrast which, he argues, must be given 
expression in the sexual double standard.'2 Rousseau provides a clear 
statement of the claim that women are incapable of consent, but, at 
the same time, he also denies this and reinterprets explicit nonconsent 
as its opposite. Rousseau attacked the hypothetical voluntarism of 
Hobbes's and Locke's versions of the contract argument as a fraud 
and tantamount to a contract of slavery, but he advocated precisely 
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such a contract as the basis of the relationship between the sexes. In 
Rousseau's participatory, voluntarist political order, women must 
remain excluded because of their "natural" moral characters and their 
deleterious influence upon the morals and civic virtue of men. In time- 
honored tradition, Rousseau divides women into the good and the 
dissolute, or whores. Women can remain good only if they stay within 
the shelter of domestic life. Geneva, following the ancient world, 
provided an example of civic virtue because its circles, social and 
political clubs, were sexually segregated. The sexes were allowed to 
come together only where it was proper for them to do so; this is "the 
plan of nature, which gives different tastes to the two sexes, so that 
they live apart each in his [sic] way." In the circles, men are able to 
educate themselves for civil life. They "can devote themselves to grave 
and serious discourse without fear of ridicule" from women, and 
without fear of becoming "feminized" and so weakened as citizens.'3 

The successive transformations of human consciousness or "nature" 
that Rousseau charts in the Discourse on Inequality and the Social 
Contract are actually transformations of male consciousness.14 Emile 
alone can be educated in the independence and judgment necessary 
in a citizen who gives consent and is capable of further education 
through political participation. Sophie's education fosters the char- 
acteristics-a concern with reputation, dependence, and deceitfulness, 
for example-that Rousseau condemns as "vices" in men. She is 
educated to serve and obey Emile. Women, Rousseau declares, "must 
be trained to bear the yoke from the first... and to submit themselves 
to the will of others,"'5 that is, the will of men. The influence of women, 
even good women, always corrupts men, because women are "natur- 
ally" incapable of attaining the status of free and equal individuals, 
or citizens, and incapable of developing the capacities required to 
give consent. 

Yet, at the same time, in sexual relationships, the "consent" of 
women is all-important. Moreover, their consent can always be as- 
sumed to be given-even though apparently it is being refused. Ac- 
cording to Rousseau, men are the "natural" sexual aggressors; women 
are "destined to resist." Rousseau asks "what would become of 
the human species if the order of attack and defense were changed?"'6 
Modesty and chasteness are the preeminent female virtues, but because 
women are also creatures of passion, they must use their natural skills 
of duplicity and dissemblance to maintain their modesty. In particular, 
they must always say "no" even when they desire to say "yes." And 
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here Rousseau reveals the heart of the problem of women and consent. 
Apparent refusal of consent can never, in a woman, be taken at face 
value: 

Why do you consult their words when it is not their mouths that speak?.. . The 
lips always say "No," and rightly so; but the tone is not always the same, and that 
cannot lie.... Must her modesty condemn her to misery? Does she not require 
a means of indicating her'inclinations without open expression?'7 

A man must learn to interpret a woman's "consent" when, as in Locke's 
civil society, there are no obvious expressions of it at all. 

To win this silent consent is to make use of all the violence permitted in love. 
To read it in the eyes, to see it in the ways in spite of the mouth's denial.... If he 
then completes his happiness, he is not brutal, he is decent. He does not insult 
chasteness; he respects it; he serves it. He leaves it the honor of still defending what 
it would have perhaps abandoned.18 

Rousseau's view of the relationship between husbands and wives 
also shows that the contradiction between the appearance of consent 
in the marriage contract and the reality of its content goes far deeper 
than I indicated in my earlier remarks. Rousseau, for example, argues 
that when married to Emile, Sophie can rule by love "if you make your 
favours scarce and precious." Her refusal must not be capricious, but 
reflect her modesty, so that Emile can "honour his wife's chastity, 
without having to complain of her coldness."'9 But whatever the 
intrinsic merits of this advice, a wife is unlikely to be able to carry it out. 
The consequence of entering into the marriage contract is that the 
subsequent "consent" of the woman to her husband's sexual demands 
is legally and socially presupposed. The legal basis for the belief that 
the initial "consent" of the woman in the marriage contract can never 
be retracted remains unexamined.20 This fact, together with the diffi- 
culties encountered in attempts at reforming rape law to extend its 
provisions to women within marriage (success to some degree has been 
achieved only in Sweden, South Australia, and in some states of the 
United States) testifies to the tenacity with which popular and ,legal 
opinion clings to the conviction that rape is impossible within marriage. 

Legal writers in the period of classic contract theory left no doubt 
about the status of wives and their "consent." A wife, as Blackstone 
wrote in his famous Commentaries on the Laws of England, was a legal 
nonperson; "by marriage, the husband and wife are one person in law; 
. the very being or legal existence of the woman is suspended.... "21 
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In what is "still the most quoted authority on the British law of rape,"22 
Hale's History of the Pleas of the Crown, it is stated that 

the husband cannot be guilty of a rape committed by himself upon his lawful 
wife, for by their mutual matrimonial consent and contract the wife hath given 
up herself in this kind unto her husband, which she cannot retract.23 

It is hardly surprising that feminists in the midnineteenth century so 
frequently compared wives to the slaves of the West Indies and the 
American South, for legally and socially a wife was seen as the property 
of her husband; she could be legally imprisoned in the matrimonial 
house and could be beaten. John Stuart Mill was moved to comment 
that although he was 

far from pretending that wives are in general no better treated than slaves... no 
slave is a slave to the same lengths, and in so full a sense of the word as a wife is.... 
[A husband] can claim from her and enforce the lowest degradation of a human 
being, that of being made the instrument of an animal function contrary to her 
inclinations.24 

A century later, a separate legal personality has been granted to women, 
but their formal legal status is contradicted by social beliefs and 
practices. 

In certain areas of the law where "consent" is central, notably in the 
law concerning rape, social reluctance to recognize women as "free and 
equal individuals" denies in practice what the law proclaims in principle. 
Rape is central to the problem of women and consent in everyday life. 
Rape is widespread, both in and out of marriage, but although women 
of all ages and classes are attacked, the majority of rapes are not 
reported.25 Here I shall concentrate on the implementation of the 
criminal law in the courts, because evidence is available, and because 
it reveals in a dramatic fashion how contradictory beliefs about women 
and consent are embedded in liberal democratic social institutions. 

Rape law has recently been described as a "parody of justice."26 Of 
the many reasons for this, the most fundamental is the manner in 
which the "consent" of the victim is interpreted-or ignored. In this 
matter, popular opinion and the courts are Hobbesian; they identify 
submission, including enforced submission, with consent. Accused 
rapists almost invariably offer as a defense that the woman actually 
consented, or that they believed she did (and I shall return to the question 
of belief in a moment). One reason why this defense is so successful, 
and why such a small proportion of cases of rape are ever reported, is 
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that a woman is unlikely to convince either the public, the police, or 
a judge and jury that she did not consent to sexual intercourse27 unless 
she is badly physically injured or unless she can prove that she resisted. 
However, the criterion for resistance, too, tends to be physical injury. 
To prove nonconsent, "the showing of physical damage beyond 
the simple evidence of penetration has, almost, the status of a legal 
standard."28 

The identification of submission with consent, unless resistance can 
be proved, is bound up historically with a legal distinction (that ob- 
tained before the Criminal Law Amendment Act of 1885) between 
acts "against the will" of a woman, which were performed by force in 
the face of her resistance, and acts which were "without her consent." 
This distinction was crucial in cases where intercourse was obtained 
through impersonation or subterfuge. Such cases have fascinated legal 
writers on consent and rape, and one commentator has stated that 
"since 1925 the sparse legal discussion . . . has remained focused on 
cases of intercourse induced by fraud"-not perpetrated by force.29 
For example, in cases where a husband, to whom the woman would 
have consented, was impersonated and no force was used, it was 
generally held that the act was not "against her will" and so was not 
rape.30 Legal opinion wrestled for many years with the problem of 
whether fraud vitiated consent, and the issue is still not fully resolved. 
The Sexual Offences Act 1956 (UK) makes it an offense to obtain 
intercourse through the impersonation of a husband, but remains 
silent about the impersonation of other men.31 Moreover, there is still 
a large area of legal uncertainty about the acts that constitute an in- 
stance of "force" or "threat" that separate forced "submission" from 
voluntary "consent." 

In a rape case in Britain in 1975, the judge stated of the accused: 
"I have no doubt you instilled terror into this woman when you went 
into that room and made your intentions quite clear"32-yet the 
accused was found not guilty of rape. Although the law holds that 
submission gained under threat of death or severe bodily harm is not 
"consent," in practice threats that "instill terror," or lesser threats, may 
not be held by the courts to show nonconsent. The Maryland Court 
of Appeals recently overturned a conviction for rape "on the grounds 
that the victim did not have sufficient cause to think she was in danger," 
although she had unwillingly entered a house and was "lightly choked." 
The court held that the circumstances did not give grounds for "reason- 
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able fear" that harm would result if she resisted.33 There is also con- 
siderable legal doubt about "consent" and threats by persons other 
than the rapist, or threats to persons other than the victim, for example, 
her children or relatives.34 The law provides that a contract entered into 
under "threat" or "duress" is voidable, and a person can offer as a 
defense to a criminal charge that an offense was committed only under 
threat of severe bodily harm or death. But although, historically, 
contracts in economic life and consent in sexual relations derive their 
importance from the same complex of social and theoretical develop- 
ments, it is significant that legal interpretation of "duress" in (non- 
criminal) contract law is much wider than the interpretation of "threat" 
in rape cases. The standard of "consent" in rape has been formulated 
within the same narrow boundaries as "duress" in the performance 
of criminal acts.35 

The legal failure to distinguish between "acts of sexual assault and 
consenting sexual relations among adults,"36 or between enforced 
submission and consent, is grounded in a complex of beliefs about 
the "natural" characters of the sexes. Eminent lawyers as well as the 
public are convinced that the "naturally" sexually aggressive male 
must disregard a woman's refusal as merely a token gesture that hides 
her true desires.37 Rape victims are divided into "good" and "bad" 
women, and even where violence has unquestionably been used, 
"consent" can be held to have been given if the victim can be said to 
be of "doubtful reputation" or have "poor" sexual morals.38 It is also 
very difficult for a woman to convince a court that she did not consent 
when standard works on evidence reinforce the view that women, 
especially "unchaste" women, are "naturally" deceitful and prone to 
make false statements, including false accusations of rape.39 Hale's 
words have been regularly cited in courtrooms for three centuries; 
"rape ... is an accusation easily to be made and hard to be proved, and 
harder to be defended by the party accused, tho never so innocent."40 
Yet a high proportion of rapes that actually are reported are rejected 
by the police as "unfounded."4' Even allowing for problems of evidence, 
it is hard to account for these practices except as a direct outcome of 
an extraordinary perception of women's "natural" characters. The 
same perception underlies the conventional requirement that the rape 
victim's evidence must be corroborated; it is "only rape complainants, 
along with children, accomplices and witnesses in treason trials who 
are [treated as] notoriously unreliable witnesses."42 
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Because so few cases of rape are reported, and because so many of 
these are rejected, the offenses that come before the courts are usually 
only the most vicious and brutal. It has recently been claimed that 
"the facts about rape are even more elusive than most,"43 but there is 
rarely much that is very elusive if a case is prosecuted-at least, not 
if "consent" has any meaning. Ambiguous cases that involve complex 
matters of social convention and expectation do not usually reach the 
courts. For example, the courts are not usually judging cases where a 
woman unwillingly submits to a man who has taken her out for the 
evening, because it is "expected" that she should "pay" for her supper, 
or where she submits to an employer or foreman to retain employment. 
In cases where an accused comes to trial, "consent" in any genuine 
sense of the concept is not usually at issue.44 This does not mean, 
however, that the victim's nonconsent is therefore taken seriously. 
Instead, the beliefs of the accused about a woman's consent, even 
his unreasonable beliefs, are often taken to be the most relevant "fact 
about rape" for the verdict of the court. 

The beliefs and intentions of accused persons are a central criterion 
for establishing criminal responsibility. A mental or subjective element, 
mens rea, must be shown to be present for guilt to be proved. It must be 
shown that an accused intended to commit a criminal act; "intention to 
do the act forbidden by law, or something like it, is . . . generally 
necessary for serious crime .... "45 The problem in rape cases is not this 
criterion as such but the manner in which it has been interpreted, in 
particular in the Morgan case in Britain and in the Mayberry case in the 
state of California.46 These cases created "a totally new defense to the 
crime" of rape, the defense of a mistake-of-fact as to consent.47 It was 
ruled in Morgan that a man's belief in a woman's consent did not have to 
be a reasonable belief, and in Mayberry that a jury must specifically 
reject a defense of reasonable but mistaken belief in consent. The impact 
of this defense can be illustrated by the case referred to earlier, in which 
the man had "instilled terror" into the victim. The defense was 
successfully presented that-although the accused had broken into the 
woman's flat-he genuinely believed she consented. In another case, the 
bizarre results of the Morgan ruling, and also the peculiar legal view of 
the relations between husbands and wives, were further reinforced. It is 
impossible for a husband to be prosecuted for the rape of his wife in 
Britain. However, in common law, he can be prosecuted for aiding 
another man to do so. In Regina v. Cogan and Regina v. Leak (1976), a 
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drunken man punished his wife by forcing her to have intercourse with 
his drunken friend, and he was found guilty of aiding and abetting the 

rape of his wife-but the friend was found not guilty of rape. The 
defense was that the latter believed the wife to consent, even though 
there were no reasonable grounds for the belief and an appeal judge 
stated that intercourse took place "without her consent."48 

One writer on rape has argued that the legal reasoning in Morgan is 

"clearly correct if the rights of the man accused of rape [are] to be 
maintained."49 But it is far from obvious that it is "clearly correct" (even 
if it is held that the belief must be "reasonable"). In Morgan, a judge 
argued that if a sexual act took place because a man had falsely believed 
that the woman consented, then it would generally be held that, 
although the man might be careless, he did not commit rape.50 But 
would it so be held? And should it? Certainly, many lawyers seem to 
think so. The Morgan decision has been defended on the grounds that 

the opposing view was that a man could be convicted of rape ... if he was stupid 
(unreasonable) in forming that belief. To convict the stupid man would be to 
convict him of... inadvertent negligence-honest conduct which may be the best 
this man can do but that does not come up to the standard of the so-called 
reasonable man . . . it would be wrong to have a law of negligent rape.5' 

Such legal opinions imply that many, perhaps most, rapists are not 
criminal or vicious men, or men clearly deficient in concern for the well- 
being, integrity, and respect of other persons, but merely stupid or 
careless. This ignores the empirical evidence about rape. As many as 
70% of rapes are planned in advance,52 a high proportion involve two or 
more men in an attack upon one woman,53 and there are "documented 
incidences of organized rape as a social institution."54 

Furthermore, such arguments about "carelessness" and "stupidity" 
pay no attention to the manner in which the belief is formed. If a man's 
defense is thiat he believed the woman to consent "then we must assume 
that he considered the possibility that she was not consenting, and 
rejected it."55 The circumstances in which a man might so deliberate, and 
come to an honest, but mistaken, belief about consent, are unlikely to be 
straightforward or simple-and surely would preclude explicit, pro- 
longed manifestations of refusal by the woman and threatened or actual 
physical violence by the man. The mistake-of-fact defense is based upon 
"the objective reasonableless" of the mistake; it "must be one that you or 
I or anyone could reasonably have made under the circumstances."56 
This defense is already recognized in cases of carnal knowledge 
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(statutory rape). Most people would agree that a genuine mistake is 
possible today about the age of a boy or girl (and objective evidence of 
date of birth can be produced). But how could "you or I" make such a 
mistake about a woman's consent? And is it the kind of slip that results 
from ordinary human failings? How often is it a "mistake" at all? The 
circumstances that lead to most prosecutions for rape, and the very high 
incidence of planned rape, suggest that usually, far from a minor 
mistake being made, the very assumption that a woman's consent has 
been considered at all is misplaced. Most rapes occur not because a 
stupid or careless man has engaged in faulty reasoning about a woman's 
consent, but as a result of a deliberate attack. 

However, in this matter, it is not sufficient to state what might seem 
an obvious point. There is an additional, fundamentally important 
problem about "reasonable mistakes" about consent. Curley has 
pointed out that in rape cases, "the imposition of objective standards of 
liability does not always represent the triumph of utility over justice."57 
But it is not possible, in the present state of sexual relationships between 
men and women, to arrive at an "objective standard" of "reasonable" 
conduct. 

At present it is widely believed that a woman's "no" does not 
constitute a refusal, that it is "reasonable" for men to put a lesser or 
greater degree of pressure on unwilling women in sexual matters, and 
that it is "reasonable" for consent to be inferred from enforced 
submission. In short, unless accompanied by visible signs of severe 
physical violence, rape is not actually seen as a serious crime-or even a 
crime at all-despite its formal legal status. If this seems a doubtful 
argument, reflect for a moment on all the "jokes" about rape in popular 
variety and comedy programs, on the sexual activities of heroes of films 
and novels, and on legal judgments such as that in the Appeal in Regina 
v. Holdsworth where a man's sentence for a sexual attack, causing most 
serious injury, was set aside on the grounds that it would harm his 
career.58 Rape is conventionally presented as a unique act that stands in 
complete opposition to the consensual relations that ordinarily obtain 
between the sexes. The most tragic aspect of even a brief consideration 
of the problem of women, rape, and consent is that rape is revealed as 
the extreme expression, or an extension of, the accepted and "natural" 
relation between men and woman.59 

The problem of "objective standards" and "reasonable mistakes" in 
rape highlights the extent to which "consent" and "nonconsent" have 
been emptied of meaning. That this fact appears unremarkable is tribute 
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to the success of three centuries of mutual accommodation between 
liberalism and patriarchalism, which reinforced the contradictory 
perception of women and their consent and resulted in their present 
highly uncertain and ambiguous status as "individuals." Despite the 
apparent importance of women's consent, it is legally and socially 
declared irrelevant within marriage, and a woman's explicit "no" is all 
too frequently disregarded or reinterpreted as "consent." However, if 
"no," when uttered by a woman, is to be reinterpreted as "yes," then all 
the comfortable assumptions about her "consent" are also thrown into 
disarray. Why should a woman's "yes" be more privileged, be any the 
less open to invalidation, than her "no"? 

There can be no answer to this question until women are admitted 
unequivocally as "free and equal individuals," guardians of their own 
consent. At present, notwithstanding their formal civic status, women 
are regarded as men's "natural" subordinates, and hence as incapable of 
consent. In the light of the character of existing relations between the 
sexes, it is therefore not surprising that in matters of women's consent in 
our everyday lives, so wide a gulf exists between appearance and reality. 
Moreover, the problem extends further than our everyday lives. If the 
problem of women and consent is to be resolved, some radical changes 
are required, reaching much further than necessary reform of rape law 
into the the heart of the theory and practice of the liberal democratic 
state. The consent of women, and the example of rape, is only one 
dimension of the problem of consent-of men and women-which itself 
is part of the more fundamental problem of whether the ideal of free 
commitment, or voluntarism, is to be taken seriously in liberal 
democratic theory and practice. 

Consent is central to liberal democracy, because it is essential to 
maintain individual freedom and equality; but it is a problem for liberal 
democracy, because individual freedom and equality is also a pre- 
condition for the practice of consent. The identification of enforced 
submission with consent in rape is a stark example of the wider failure in 
liberal democratic theory and practice to distinguish free commitment 
and agreement by equals from domination, subordination, and inequal- 
ity. Writers on consent link "consent," "freedom," and "equality," but 
the realities of power and domination in our sexual and political lives 
are ignored. Contemporary consent theory presents our institutions as if 
they were actually as consent demands, as if they were actually 
constituted through the free agreement of equal persons. The reduction 
of "consent" to a mere "constituent" of liberal democratic ideology 
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leaves consent theorists unable to ask many vital questions. This 
includes the question whether the character of our socio-political 
institutions is such that consent ought to be given to (all or some of) 
them, by men or women. Most liberal theorists would wish to argue that 
there is one relationship, at least, to which consent ought not to be given. 
A person ought never to consent to be a slave, because this totally 
negates the individual's freedom and equality and hence, in a self- 
contradiction, denies that the individual is capable of consent.60 
However, if this argument is accepted, then should not consent theorists 
look searchingly at existing institutions, as J. S. Mill examined marriage 
in his own day, to ensure that there is no denial, or tendency to deny, the 
very status of individuals that is claimed to be upheld? The problem with 
this suggestion is that it requires that three centuries of argument about 
consent be overthrown and that theorists formulate a critical theory of 
voluntarism including both men and women. 

At present, consent theorists have failed to recognize even the 
obvious problems posed for arguments about political obligation by 
popular belief and the ambiguous status of women as "individuals." 
Furthermore, if the subordination of women to men is not considered, 
neither is the class structure of the liberal democratic state. If consent 
theorists do not discuss the marriage contract, neither do they discuss 
the employment contract or the "despotic organization"6' of capitalist 
production. The consent of women is treated as irrelevant, and the 
consent of men is assumed to be given in political and everyday life when 
there are "no expressions of it at all." Walzer is the only theorist who has 
treated consent, or its absence, as a genuine moral and political 
problem, and he has concluded that the facts of liberal democratic 
citizenship are "a reflection on the moral quality of the modern state. 
They may well constitute an entirely sufficient argument for its radical 
reconstruction."62 But Walzer, too, fails to consider the special problem 
of women and consent. When that is also taken into account, we have an 
entirely sufficient argument, not only for the democratic reconstruction 
of the liberal state, but for a simultaneous reconstruction of our sexual 
lives. Indeed, these two dimensions are inseparable if there is to be a 
democratic transformation of our social life. 

To work toward such a reconstruction is also to begin to transform 
the legacy of the early contract theorists. The importance of consent in 
liberal democratic theory can be fully understood only in the light of the 
arguments of the originators of modern theory three centuries ago. 
However, part of their heritage is the assumption that "consent" and 
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"consent theory" are coextensive with voluntarist political theory, an 
assumption that prevents a proper understanding of the real character 
of the liberal democratic state. Consenting is only one way, and not the 
most important way, in which free and equal individuals can mutually 
commit themselves or assume obligations. I have explored the wider 
relationship between consent and voluntarism, and some of its implica- 
tions for democracy, in The Problem of Political Obligation, but one 
final point about women and consent must be made here. The 
conventional use of "consent" helps reinforce the beliefs about the 
"natural" characters of the sexes and the sexual double standard 
discussed in this article. Consent must always be given to something; in 
the relationship between the sexes, it is always women who are held to 
consent to men. The "naturally" superior, active, and sexually aggres- 
sive male makes an initiative, or offers a contract, to which a "naturally" 
subordinate, passive woman "consents." An egalitarian sexual relation- 
ship cannot rest on this basis; it cannot be grounded in "consent." 
Perhaps the most telling aspect of the problem of women and consent is 
that we lack a language through which to help constitute a form of 
personal life in which two equals freely agree to create a lasting 
association together. 
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